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BRIEF OF APPELLEE AND CROSS-APPELLANT

Statement of Jurisdiction.

We agree with the appellant's statement of the

jurisdiction of the District Court and this Court. As

stated in the pre-trial order, this is a suit between a

citizen and resident of Missouri, the plaintiff, and an

Idaho corporation, the defendant, where the amount
in controversy exceeds the sum of $10,000.00 exclu-

sive of interest and costs.

The suit was originally commenced in the Circuit

Court of the City of St. Louis, State of Missouri, jur-

isdiction being based on an attachment and garnish-

ment levied against the Transatlantic Casualty Un-

derwriters, Inc., a corporation of the State of Mis-

souri, Eastern Division, on ground of diversity of

citizenship. Thereafter upon defendant's application

the venue was ordered changed on the United States

District Court for the District of Idaho, Northern

Division, the district of defendant's residence.



STATEMENT OF CASE

Since the appellant, Morton K. Lanpje, lias in his

brief, referred to the parties as plaintiff and defend-

ant, this appellee and cross-appellant will do likeAvise

for reasons of consistency and clarity.

Plaintiff's statement of the case consists prin-

cipally of his summation of what is contained in the

respective pleadins^s of the parties, which this defend-

ant submits is not wholly accurate and of a mislead-

ina: statement of the evidence. Consequently, defend-

ant deems it necessary in order for this court to ob-

tain a clear picture of this litigation to enlarge said

statement by setting forth the material and undisput-

ed facts of the controversy, all as reflected by the

pre-trial order herein or the transcript of the evi-

dence, as follows:

That the plaintiff, an attorney, as the result of

his military and civilian employment in Germany
following the war, saw an opportunity to write auto-

mobile public-liability insurance for American serv-

icemen there and in pursuance thereof, did learn of and
negotiate a general agency agreement for that pur-

pose with the defendant, a small Idaho insurance

corporation, with its' principal office at Coeur d'-

Alene, Idaho (Tr. pp. 3-10, Ex. 3 & 4). The result

was that a managing general agency agreement was
entered into on September 1, 1955, between defendant

Company and Transatlantic Casualty Underwriters,

Inc., a Missouri corporation that the plaintiff formed
for the purpose of doing such agency business (Tr.

pp. 10, 143, 145). Said agenc}' agreement provided,

amoung other things, for agents' commission of 30%
or more, that it was determinable by either party



upon notice and that all premiums collected were

propert}^ of the defendant and commissions to the

agent thereon merely debts of defendant (Ex. 1). In

the Fall of 1956, defendant sought to reduce the com-

mission to 20 '
' on the grounds that the losses on the

Germany business were high and the business there-

for unprofitable for defendant. (Tr. pp. 24-26, 148-

149, 296, 259, Ex. 8).

That due to its impaired capital condition (Ex.

10) the defendant's operations were taken over on

Sept. 24, 1956, by the State of Idaho Insurance De-

partment, pursuant to an order duly entered on said

date by the District Court of the Eighth Judicial Dis-

trict of the State of Idaho, in and for the County of

Kootenai in the matter of the rehabilitation of de-

fendant, and which order enjoined the officers and

directors of defendant from taking any action with

respect to defendant's affairs except with written

permission of the Kehabilitator. (PTO p. 18, Ex. 14).

Mr. 1>. J. Albertson took active charge of defendant's

operation as Deputy Kehabilitator under the Idaho

Insurance Commissioner (Tr. pp. 322-323, P. T. O. p.

17). That at a meeting on December 10, 1956, the

then stockholders of defendant passed a resolution

reducing the par value of defendant's stock from
$100.00 to $5.00 and thereby increasing their out-

standing stock from 3,000 shares to 60,000 and furth-

er turning the same over to the Kehabilitator for the

sale, under a plan then adopted, of not more than

36,000 of said shares at $7.75 per share on or before

January 2, 1957, the proceeds of which were to be

donated to the defendant's treasury, and the unsold

balance of said stock, after allowing the old stock-

holders for their interest one share for everv nine



sold, to become treasury stock of defendant. Mr. J.

Henry T5ell, of Coeiir d'Alene, Idaho was appointed

to act as trustee for the stockholders in the sale of

such stock (P. T. O. pp. 18-19, Ex. 11).

That upon learning that defendant was in reha-

bilitation, the plaintiff hastened to Coeur d'Alene

from Germany, arriving on December 12, 1956, and

remained there until the 22nd when he left for Minne-

apolis, and just prior to leaving he gave Mr. Albert-

son a check in the amount of $50,000.00 payable to

said trustee and also a promissory note for another

like amount, due in February of 1957, also payable

to said trustee, pursuant to said contemplated refin-

ancing arrangement (P. T. O. 19, tr. pp. 29-30). Plain-

tiff returned to Coeur d'Alene on January 2, 1957,

at which time negotiations between he and Mr. Al-

bertson resumed (P. T. O. 20, tr. p. 50). Plaintiff was
joined in Coeur d'Alene on January 2nd, 1957, by Mr.

Luther Smith of St. Louis, his attorney and business

associate, who stayed with him until after plaintiff

had negotiated for and made his investment in de-

fendant's stock (tr. pp. 278-298). On January 6, 1957,

Mr. Albertson informed plaintiff that his said note

wasn't acceptable to the Idaho Insurance Department
in connection with the financing proposal then being

considered ; that next day plaintiff presented Mr. Al-

bertson with a letter (Ex. 13), requesting return of

his check and note and advising that he would be

willing to subscribe to $50,003.00 worth of defend-

ant's stock under conditions set forth in said letter

(P. T. O. p. 20). Then on the next day, January 8,

1957, plaintiff informed Mr. Albertson that he was
willing to subscribe the same amount provided the

defendant would be operated under the joint control



of its' Board of Directors and the Rehabilitator and
provided a satisfactory agency contract for a period

not less than one year be given to Transatlantic Cas-

ualty Underwriters, Inc. On that day, Mr. Albertson

made application to and obtained from the court an
order modifying the previous rehabilitation order by
providing that the affairs of defendant would be

jointly managed by the Rehabilitator and the Board
upon filing evidence that the defendant had not less

than the statutory paid in capital of $100,000.00. Mr.

Albertson agTeed with plaintiff to file such evidence

as soon as the amount subscribed under the minimum
financing proposal had been paid in (P. T. O. pp. 20-

21).

At a special meeting of defendant's Board of Di-

rectors on January 8, 1957, plaintiff was appointed as

a Director to fill one of the vacancies caused by res-

ignation and was at a meeting on the following day,

appointed as President of defendant (P. T. O. p. 21).

On or about January 11, 1957, the plaintiff as

president of defendant sent out a letter (Ex. 15) to

all stock subscribers advising them that a sufficient

amount had been subscribed to meet the statory re-

quirement for paid in capital and permit continued

operation of defendant, that a change in plans was
necessary and that the time for stock subscription

had been extended to March 15, 1957, that any sub-

scribers not agreeable thereto could obtain their mon-
ey back if they requested same not later than Janu-

ary 18, 1957. Waiver of notice was enclosed for the

use of subscribers in assenting to said extended time
(P. T. O. p. 21, Ex. 15). At the same time, plaintiff

also signed a letter to defendant's agent informing
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them that the first steps in Rehabilitation has been

taken (Ex. 15) and on or about January 14, 1957,

plaintiff signed a document setting forth his manage-

ment recommendations for defendant. (P. T. O. p.

21).

On January 11, 1957, amendment No. 1 to the

Managing Greneral Agency Agreement between de-

fendant and Transatlantic Casualty Underwriters,

Inc., was executed, providing that the agency commis-

sions be from 27^2 to 30%, that the agreement re-

main in force at least until the end of 1957, granting

the agent additional time in which to pay monies

over to defendant and authorizing the agent to \\Tite

insurance in additional countries (P. T. O. pp. 21 &

22, Tr. pp. 209-212, Ex. 1). Thereupon, on said date,

plaintiff executed a stock subscription agreement and
the waiver aforementioned and gave his check in the

amount of $50,000.00 to said trustee (P. T. O. p. 22).

The source of the money upon which said check

was dra^\Ti was Transatlantic Casualty UnderAvrit-

ers. Inc., which company was then indebted to defend-

ant for premium monies collected but not remitted

(Tr. pp. 208 & 209, 321, ), although plaintiff

previously assured Mr. Albertson that it was his own
money (Tr. p. 337).

The plaintiff left Coeur d'Alene for Germany on

January 14, 1957, intending to return about March
1st to assume the management of defendant. At the

time he left he Avas given a document by Mr. Albert-

son (Ex. 17), setting forth conditions to be realized

prior to termination of rehabilitation (P. T. O. p. 22,

Tr. pp. 214 & 374).



Pursuant to meetings held by the Commissioner
of Insurance and Mr. .Hbertson with officers and em-

ployees of defendant to ascertain whether the defend-

ant could survive with the minimum financing then

on hand and the consensus being in favor, the Com-
missioner and his said Deputy decided to accept the

same and thereupon the trustee was directed to turn

the money in his possession over to defendant, which

he did on January 18th and 21st, 1957. Said money
was spent by defendant. (P. T. O. p. 22, tr. pp. 340-

341).

Plaintiff was informed by Mr. Albertson that the

Idaho Attorney General had ruled that the defend-

ant couldn't be released into joint control until the

Rehabilitator could "guarantee" to the court that the

$100,000.00 capital was unimpaired. No such "guar-

antee" was ever filed with court and the defendant

was never formally released into joint control (P. T.

O. pp. 22 & 23).

On or about January 6, 1957, a Mr. Frank Becker

and his associates commenced negotiations with Mr.

Albertson, which led to a decision on their part in

March, 1957, to purchase all the remaining outstand-

ing unsold shares of defendant's stock, provided they

could secure the same and thereby obtain a control-

ling interest. (P. T. O. pp. 23 & 24). The plaintiff

communicated with Mr. Becker relative to such pur-

chase and wired him that he wouldn't oppose such

sale if the other stockholders favored it (Tr. pp. 84-

90, 240-244, Ex. 25).

In the latter part of March, 1957, after the dead-

line for securing stock subscriptions had expired, the

old stock holders who made their stock available for
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rehabilitation purposes, determined to take 2,162

shares as their full share and to sell all of the unsold

balance of the 60,000 shares, i. e. 38,377 shares for

$7.75 per share, all the proceeds to go to defendant

and the,y consummated an agreement for the sale

thereof to Mr. Becker and associates, by and with the

consent of the Kehabilitator (P. T. O. pp. 24 & 25, Ex.

24).

On or about March 30, 1957, the plaintiff, as

President of defendant, executed stock certificates

for the stock subscribed by plaintiff and others prior

to March 15th, 1957, and sent them to the defendant's

Secretary. (P. T. O. p. 25).

On April 5, 1957, a notice was sent to all stock-

holders of defendant, including plaintiff, advising

them of the latest refinancing plan and requesting

them to deliver a consent and waiver to defendant.

All of the Stockholders delivered such a waiver ex-

cept plaintiff, although he did sign one (P. T. O. p.

26, tr. p. 244). At the annual meeting of stockholders

of defendant on April 15, 1957, the stockholders unan-

imously approved the stock sale to Mr. Becker and
associate and further approved all acts of the Insur-

ance Commissioner and defendant's officers in pro-

ceedings under rehabilitation. The plaintiff, who was
still President, was given due notice of that meeting

but didn't attend (P. T. O. p. 26, Ex. 29, Tr. pp. 95

97).

On May 16, 1957, Mr. Albertson, the acting Ke-

habilitator, filed with the Idaho District Court, an

application for termination of the rehabilitation and

on the same day an order was entered fixing the hear-

ing thereon for May 28, 1957 and directing Mr. Al-
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bertson to give at least five (5) days notice thereof

to all stockholders by mail and publication, which
notice was duly given (P. T. O. pp. 27 & 28). At said

court hearing", which was wholly unopposed, a Judg-

ment and Order terminating said rehabilitation pro-

ceeding was entered (P. T. O. p. 27).

STATEMENT OF DEFENDANT'S CROSS-CLAIM

It is admitted that the Transatlantic Casualty

UnderAATiters, Inc. has collected insurance premiums
on behalf of the defendant in Germany which it has

refused and still refuses to pay over to the defendant

in the amount of $49,297.58. In this action, the de-

fendant cross-claimed against the plaintiff to collect

the same, alleging and contending that even though

said Missouri corporation is not a party to this ac-

tion, it is simply the alter ego or instrumentality of

the plaintiff to carry on said agency business and
that therefore said corporate entity should be disre-

garded—also that plaintiff while in a position of

trust and confidence for the defendant, did cause said

premium monies of the defendant to be accumulated

and Avithheld by said Transatlantic Company, so that

plaintiff could levy an attachment thereagainst when
he inflated this law suit in the Missouri court.

The plaintiff denies the allegations of the cross-

claim, and claims that the Transatlantic Company
has various off-sets, credits and counter-claims

against the defendant, which make said corporation

an indispensable party.

The facts are that the plaintiff caused the forma-

tion of Transatlantic Casualty IJnderAvriters, Inc., a

Missouri corporation, to enter into the general agency
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ap^reement with defendant (Tr. p. 10, 143). Plaintiff

at all times owned all of said corporation stock ex-

cept for one share each owned by his Avife and Mr.

Luther Smith, and plaintiff Avas at all times the

president and manager thereof (Tr. pp. 145 & 147).

Said company represented only the defendant (Tr. p.

147). The plaintiff individually gave a fidelity bond

to defendant at the inception of relationship which

wasn't renewed after plaintiff became president of

defendant (Tr. pp. 144, 362-364). The plaintiff, at

his request, was authorized to draw checks against

the bank account of defendant in Germany, for the

payment of claims (Tr. pp. 22-23, 263).

The $50,000.00 that the plaintiff purchased de-

fendant's stock with was actually money belonging

to the Transatlantic Casualty Underwriters, Inc. (Tr.

p. 321) which company at the time was indebted to

the defendant for premium monies in the amount of

approximately $75,000.00 (Tr. pp. 168), that repre-

senting most all of its cash on hand and at that time

(Tr. p. 260). Plaintiff made such investment in order

to save and protect the business of Transatlantic

Company and thereby protect himself from criticism,

bad publicity and financial loss. (Tr. pp. 160-162,

357).

The evidence shows that plaintiff attempted to

largely condition his investment on benefits that

would accrue to his Transatlantic company, i. e., a

new contract for a minimum term at better commis-

sion rates and an extension of time in which to pay
premiums collected over to the defendant (Tr. pp.
209-211, Ex. 1 & 13).

The plaintiff caused the Transatlantic Companj^
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to A\itlihold payment of preniiiim monies to defendant

for the purpose of accumulatin"- a fund that he could

attach in Missouri for jurisdictional reasons in this

personal suit against defendant (Tr. pp. 254-255,

360-361). Although such attachment was never sup-

ported by plaintiff's bond as required by law and
therefore became automatically terminated, said

premium monies have never been remitted to the de-

fendant (Tr. pp. 254-255) despite the fact that the

agency agreement provides that all premiums are

property of defendant and commissions of the agent

thereon are merely debts of defendant and the agent

guarantees the premium on all policies issued (Ex.1).

The trial court upon findings that the said Trans-

atlantic Casualty Underwriters, Inc., was an entity

separate and apart from plaintiff and was not a

party to this action, decreed the dismissal of defend-

ant's cross-claim against plaintiff.

SPECIFICATIONS OF ERROR

The trial court erred in finding that the Trans-

atlantic Casualty Underwriters, Inc., a Missouri cor-

poration, is an entit.y separate and apart from the

appellant and cross-appellee, Morton K. Lange, and
in concluding therefor that cross-appellants counter-

claim against said corporation for an accounting and
to recover insurance premium monies admittedly

withheld by it should be dismissed, because said cor-

poration is not a party to this action, instead of find-

ing that said corporate entity should be disregarded

because it is merely the alter ego of the appellant

and cross-appellee Morton K. Lange, and concluding
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that cross-appellant is entitled to appropriate equit-

able relief on its' said counterclaim.

SUMMARY OF ARGUMENT

I.

The findings of the trial court were sufficiently

comprehensive and pertinent to the issues to provide

a basis for the court's decision and were supported

by the evidence—they therefore sufficiently comply

with the requirements of Rule 52(a) of the Federal

Rules of Civil Procedure.

II.

The findings of the trial court, being supported

by substantial evidence and none thereof appearing

to be plainly erroneous, will not be overturned on

review.

III.

That plaintiff should have made his claim in the

State Court, and the judgments of the state court ap-

proving the confirming facts all acts of the Rehabili-

tator and terminating the rehabilitation proceedings

is binding and conclusive upon plaintiff. Plaintiff

had the express statutory rght to a hearing and had
actual notice of such right, so the requirement of pro-

cedural due process is satisfied. The plaintiff cannot

now challenge that judgment in this court.

IV.

The essential elements of an action for fraud and

deceit are not present. The factual matters alleged
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to have been misrepresented were not false or known
to be false by the party making it, and the other mat-

ter alleged to have been misrepresented were not

facts. The plaintiff did not, in fact, rel}^ on any rep-

resentations made by Mr. Albertson or Mr. Chapman,
whether true or false.

V.

Plaintiff waived his right to sue for damages
or rescind for fraud by reason of his inconsistent

conduct and dealings with property after knowledge.

Also, as a condition of rescinding, the plaintiff has

never offered to, has not and cannot put the defend-

ant in its' former position.

VI

The evidence entitles the defendant to recover

from the plaintiff the premium monies in the amount
of $49,297.58, admitted to be withheld by the Trans-

atlantic Casualty Underwriters, Inc., on the grounds

that said corporation is and was merely the alter ego

or business conduit of the plaintiff. The corporate

entity should be disregarded under the facts and cir-

cumstances.

A R G U M E N T

I.

The defendant submits that the trial court's find-

ings of fact states the ultimate relevant facts neces-

sary to support the ultimate conclusions reached by
the court, and that such findings are therefore in

compliance with Rule 52 (a) of the Federal Rules of

Civil Procedure.



14

The ultimate test as to the adequacy of findings
will alwa.ys be whether they are sufficiently com-
prehensive and pertinent to the issues to provide
a basis for decision and whether they are sup-

ported by the evidence.

Summerbell v. Elgin Nat. Watch Co. (CADC)
215, F. 2d. 323.

Shapiro v. Rubens (CAA Ind.) 166 F. 2d. 659.

Weber v. McKee (CA Texas) 215 F. 2d. 447.

"Findings should not be discursive; they should
not state the evidence or any of the reasoning up-

on the evidence; they should be categorical and
confined to those propositions of fact which fit

upon the relevant propositions of law."

Petterson Lighterage & Towing Corp, v. New
York Central R. Co. (CAA 2d.), 126 F. 2d.

992.

II.

It is the contention of the plaintiff, as presented

by his Points on Appeal Nos. II-IX, that the trial

court erred in finding from the evidence introduced

that plaintiffs subscription monies were turned over

to the defendant pursuant to plaintiff's agreement,

full knowledge and consent, that no fraud whatever

was practiced upon plaintiff for the purpose of in-

ducing his subscription or at all, nor was any agree-

ment made with plaintiff violated by defendant tak-

ing and retaining such monies and in further finding

inequitable and estoppel producing actions and con-

duct or ommissions on the part of plaintiff. Defend-

ant submits that each and all of the trial court's find-

ings are supported by substantial, although in some
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instances conflicting evidence and that therefore said

findings are entitled to be affirmed on this appeal,

particularly so, since this is an equity matter.

The substantial and convincing evidence in sup-

port of the court's finding is as follows :

That when it developed that a sufficient amount
of new financing, satisfactory to the Insurance Com-

missioner, had not been subscribed by January 2nd,

1957, to meet the minimum financing requirements

as originally contemplated, the December 10th, 1956

resolution and stock subscription agreement was nec-

essarily modified (Tr. pp. 336, 339-340, Ex. 15) a few

days after January 2nd, 1957, to provide that the

minimum financing of approximately $275,000.00

that the original plan contemplated raising by Jan-

uary 2nd, be undertaken in two stages, to-wit: (a)

that the financing to provide at least the minimum
capital required by law for the Company to continue

in business after December 31st, 1956, be immediate-

ly accomplished and taken into the Company (Tr. pp.

183-185, 338-340, 354-356, Exs. 15 & 16, and, (b) that

the time be extended until March 15th, 1957, from
January 2nd for selling the unsold balance of the 36,-

000 shares, to raise the minimum capital satisfactory

to the Commissioner for ending the rehabilitation

proceedings (Tr. pp. 339-340).

On or about January 8th, 1957, the plaintiff, as

a condition of his later stock subscription, had ar-

ranged to have himself appointed to defendant's

I>oard of Directors, and then made President of the

defendant, which positions also presumed that he

would be a stockholder (Tr. pp. 208, P. T. O. p. 21).

Thereafter, on January 11th, 1957, an amendment to
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the Agency contract between plaintiff's Transatlantic

Oasnaltv Underwriters, Inc., and tlie defendant, of

whicli plaintiff was then president, was executed (Tr.

pp. 209-211) which guaranteed the agency relation-

ship for another year at higher commissions over

what defendant felt obliged to reduce them to in Oc-

tober, 1956, extended the time for premium remit-

tance, and authorized the writing of insurance in

France, Spain and Italy, but significently omitted

any provision for the "green cards and excess limits

facilities'-, which plaintiff, an attorney, contends

were of such vital importance (Tr. pp. 209-212, Ex.

1). Thereupon, the plaintiff made his stock subscrip-

tion for $50,000.00 (P. T. O. pp. 21 & 22, Ex. 16),

using for that purpose monies of Transatlantic Com-
pany, which company was then indebted to the de-

fendant for more than that amount (Tr. pp. 168, 208-

209). He intended to thereby become a stockholder

in defendant and did (Tr. p. 207). It was most im-

portant to plaintiff that the defendant sui'vive and
continue to operate (Tr. pp. 160-162, 207, 357), and
he knew that he had to put that amount of money in

or the defendant would have been liquidated ( Tr. pp.

202-203).

On January 11th also, the plaintiff as President

of the defendant, sent out a letter to all subscribers

advising them that sufficient subscriptions had then

been received to provide the statutory paid in capital

of $100,000.00 and permit the defendant to continue

to operate but that additional financing was neces-

sary and that the original agreement had been modi-

fied so as to extend the time for subscriptions to

March 15th, 1957, and that present subscribers could

obtain their money back if they requested the same
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not later than January 18th, 1957 (Ex. 15), and he

also on that date sent a letter to defendant's agents

ad\ising that the first steps in rehabilitation of de-

fendant had been accomplished and that the impair-

ment of capital had been sufficiently relieved to per-

mit defendant to continue to operate (Ex. 15).

Plaintiff was informed prior to January 18th

that the defendant was critically short of cash with

which to meet its' normal operating expenses not to

mention payment of claims (Tr. pp. 340-341, 355-356).

On January 18th and 21st, 1957, promptly fol-

lowing the expiration of time in which subscribers

could obtain their money back pursuant to plaintiff's

notice to them of January 11th (Ex. 15), the sub-

scription money then on hand, about $150,000.00 was

turned over to the defendant by the trustee at the

direction of the Kehabilitator (P. T. O. p. 19, Tr. pp.

339-340). While plaintiff incredably denies that he

had knowledge that such was going to happen, he

does, however, admit to receiving knowledge on or

about February 1st, 1957 that his and the other sub-

scribers' money had gone into the defendant's treas-

ury (Tr. pp. 71-72, Ex. 18, 19, 52).

Contrary to plaintiff's statement on p. 25 of his

brief, defendant's answer does not admit that the

funds transferred to the defendant were insufficient

to meet the requirements of the Commissioner for

the continued operation of the company, but rather

does admit that funds were transferred to the de-

fendant on or about January 19th, 1957, and further

admits that sufficient funds were not raised by the

resale of stock by March 15, 1957, to meet the require-

ments of the Insurance Commissioner to permit the
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continued operation of the defendant (P. T. O. p. 5).

The funds transferred to the defendant in January,

1957, were not only necessary but sufficient to provide

the statutory minimum capital and thereby save de-

fendant from liquidation but to permit its' continued

operation and by reason thereof the defendant at all

times since has been able to continue operating (Tr.

pp. 358-359). The very exhibits cited by plaintiff

(Exs. 38, 39, 42 & 46) do show, despite plaintiff's

contrary assertions, that the amount of money turned

over to defendant did not only make the assets equal

to the liabilities as of that time, but did also provide

the required minimum capital of $100,000.00 (Tr. pp.

326, 339-340). By the end of March, 1957, however,

the defendant's capital Avas again impaired due to

further losses (Tr. pp. 121-122, Exs. 36 & 38), and
the amount of additional money raised as of that

time was not sufficient to meet the requirements

for continued operation (Exs. 20, 21, 22 & 28). It

was always recognized by the Rehabilitator and
plaintiff was advised that the defendant should have

at least $250,000.00 additional financing (Tr. p. 159),

the original plan called for raising $279,000.00 (Tr.

pp. 44-45, Ex. 11) and $500,000.00 was really needed

(Tr. p. 340).

In the month of March, 1957, the plaintiff as

president, signed and transmitted to the secretary

of defendant the stock certificates representing the

stock subscribed by himself as well as the numerous
other subscribers through the trustee (P. T. O. p. 25

Tr. p. 358), all of which others presumably under-

stood the circumstances of their investment and have

never questioned the same whatever (Tr. p. 25).
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An imderstanding- was reached between plaintiff

and Mr. Albertson that state court rehabilitation or-

der would be modified to alloAv for joint management
of defendant by the rehabilitator and the board of

directors, and an application was made to the court

for the purpose (P. T. O. p. 20, Ex. 14). It wasn't

accomplished because the Idaho Attorney General in-

formed ^Ir. Albertson that he Avould have to guar-

antee to the court that defendant had unimpaired the

capital required hy statute as a condition thereof

(Ex. 19). It would appear to be very questionable

whether the statutory Rehabilitator could laT\^ully

delegate or impair performance of his duties by such

an arrangement and as a practical matter, if under

joint control there was lack of agreement, the de-

cision of the rehabilitator would doubtless control

(Tr. pp. 215-217). Actually, the Board and Mr. Al-

bertson did meet and work together to try and re-

solve defendant's troubles (Tr. p. 347, Exs. 18, 19 &
20 ) . The plaintiff, who was president and a director of

defendant, was, however, absent in Germany at all

times (Tr. p. 216).

The plaintiff and his attorney, Mr. Smith, had

every opportunity to make their own investigation

and examination of defendant's condition and af-

fairs during most of a month prior to plaintiff mak-

ing his investment (Tr. pp. 165-167, 50 & 68), did

make inquiries and had the same information that

Mr. Albertson had (Tr. 827,328, 342-343, Ex. 10).

Mr. Albertson, the Rehabilitator, testified that

he believed everything he told plaintiff to be true,

that he never since learned of an>i:hing told to plain-

tiff that was untrue, that he had no reas(m to deceive
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him or to induce him to purchase defemlant's stock

(Tr. p. 335), and that he made no attempt whatever

to and didn't deceive the plaintiff (Tr. pp. 342-344).

Mr. Chapman, who plaintiff also claims made mis-

representations to him, was a Vice-President of de-

fendant and as such was simply an employee under

Mr. Albertson during^ rehabilitation. The court re-

habilitation order divested him of all authority on

behalf of the defendant and he had no authority from

Mr. Albertson to make any representations to plain-

tiff (Tr. pp. 344-345). According to Mr. Albertson,

plaintiff's investment Avas prompted by Mr. Albert-

son's matter of fact representation to him that the

defendant would be liquidated unless there was a

minimum amount of capital in it by the end of 1956.

(Tr. p. 344).

Mr. Albertson further testified that in truth the

defendant's assets did equal or exceed its' liabilities

as of December 31st, 1956, and that a net operating

profit was made for that year, M^hich facts are re-

flected by the financial statement (Tr. pp. 334-335,

Ex. 37 ) . Admittedly, in insurance accounting,

there are, as of any one time, a number of items which

can only be carefully estimated, and the accuracy of

which cannot be known until a couple of months later.

For that reason, it is impossible to make an absolute

representation as to the present financial condition

of such a company (Tr. pp. 329-331). That fact was
known to plaintiff (Tr. pp. 223-224). The plaintiff

was unable to show by his testimony that the defend-

ant's assets weren't equal to its' liabilities on Decem-

ber 31st, 1956, as he alleged (Tr. pp. 217-222).

The plaintiff, better than anyone, should have
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known about the accuracy of some important items

in the financial report, for it later developed that

it was his oa\ti German agency business that occa-

sioned substantial losses for the defendant in 1956

(Tr. pp. 224-225, Ex. 20). Plaintiffs agency

business never was profitable for defendant and from

January, 1957, to the termination of the relationship

in 1959, it caused losses of more than $100,000.00 for

defendant (Tr. p. 359).

Mr. Albertson testified that he never agreed to

any of the conditions advanced by plaintiff for put-

ting his money in because as Rehabilitator, he was
not in any position to do so and was not involved in

the sale of defendant's stock—that was the respon-

sibility of the owners and managers of defendant

and the Rehabilitator only approved or disapproved

of their actions (Tr. pp. 342 & 344).

As for the matter of "green cards and excess

limits", the evidence discloses that the plaintiff had
"green card'' facilities at nearly all times (Tr. pp.

239-240, 314, 373) that the defendant's management
made diligent efforts to obtain the cards through an-

other source in order to please plaintiff, but that the

furnishing of both cards and excess limits were not

within the control of defendant for it had to rely on

some reinsurer to provide the same (Tr. pp. 138-140,

238, Ex. 38). Plaintiff as President of defendant,

carried on his own negotiations for a change in

"card" arrangement (Tr. p. 239).

Plaintiff now contends that his rights were great-

ly violated because the stock remaining unsold on

March 15th, 1957, was later sold by the original stock-

holders of defendant to the Becker Group rather than
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returned to the defendant and cancelled. The facts

of the matter are that the plaintiff, who was Presi-

dent of defendant and charged with its' welfare, knew
that as of March 16, 1957, the defendant required a

substantial amount of additional financing if it was
ever to continue operating, let alone get out from

under the rehabilitation proceedings (Ex. 21), that

the Becker Group was negotiating in good faith to

purchase all of the unsold and remaining stock from
the old stockholders (Tr. p. 243, Ex. 22) and in fact

plaintiff had been soliciting and encouraging the

Becker Group for weeks past ( Tr. pp. 240-241 )

.

Plaintiff had full knowledge of the proposed pur-

chase by the Becker Group when he executed the

stock certificate for himself and others who had pur-

chased through the trustee, and was relying upon
such refinancing (Ex. 23). Plaintiff even sent a tele-

gram to Mr. Becker on April 7, 1957 (Ex. 25) stating

that he had no objections to his Group buying the re-

maining 38,000.00 shares and that they need expect

no trouble from plaintiff if other stockholders in fav-

or—which all others were (Tr. pp. 243-244). Like all

the other existing stockholders, he signed a consent

and waiver, but for some unknown reason it was
never delivered to the defendant (Tr. p. 244). Pur-

suant to such indicated approval an option was taken

on all of said stock by the Becker Group on March
27, 1957 under which the purchase was conditioned

on sufficient approval by the defendant's stockhold-

ers and of the state court at a hearing terminating

the rehabilitation (Ex. 24).

At a special meeting of defendant's stockholders

held on April 15, 1957, of which plaintiff was given
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due notice, the stockholders present unanimously ap-

proveil said sale (P. T. O. p. 26). The plaintiff's stock

was not voted thereat. He testified that he wouldn't

have objected thereto (Tr. pp. 95-97).

The defendant submits that even if said stock

had been cancelled as plaintiff claims it should have

been, it would have become either treasury or unissed

stock of the defendant, in which case it was subject

to issuance or sale by the management of the defend-

ant for necessary financin|2: purposes just as was
done. There was certainly no commitment made by
or on behalf of the defendant that its' Board of Direc-

tors would no longer have any authority to take such

action as it considered necessary for the best inter-

ests of the defendant.

Pursuant to said stock option agreement and the

stockholder approval, the Rehabilitator filed a peti-

tion with the state court for a final hearing relative

to termination of the rehabilitation proceedings and
approving the actions of the deputy rehabilitator, Mr.

Albertson, with respect thereto, and the hearing

thereon was fixed for May 28, 1957, of which

due notice was received by the plaintiff (P. T.

O. Tr. p.. 244, pp. 26 & 27). Despite the fact

that the plaintiff had been making charges of

fraud against the Rehabilitator since about aMrch
1, 1957, or sooner and had knowledge since about Feb-

ruary 1, 1957, that his money had been taken into the

defendant, he never at any time informed the Becker

Group prior to said Group's large investment in the

defendant in May of his fraud claims against the

defendant (Tr. pp. 250-251).

The plaintiff did not intervene in any manner
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whatever in said court proceeding to terminate tlie

rehabilitation of defendant and was not present at

the final hearing (Tr. pp. 245-246, Ex. 65). Prior

thereto, however, the plaintiff had engaged an at-

torney to look into the matter of the alleged fraudu-

lent stock sale to the Becker Group (Tr. pp. 244-245).

There being no objections made by any person

whatever, to the proposed termination of rehabilita-

tion proceedings (Tr. p. 349) and the state court find-

ing that the defendant, upon the investment of the

Becker Group, Avould have adequate and unimpaired

capital and surplus, entered its' decree on May 28,

1957, terminating the rehabilitation proceedings (Ex.

65). On that same day the Becker Group invested

approximately $300,000.00 in defendant's stock, all

of which amount Avent into defendant's treasury (Tr.

pp. 351, 372, Ex. 24). The Kehabilitator wouldn't

have recommended that the defendant be discharged

Avithout the investments of plaintiff, the Becker

Group and the other subscribers (Tr. pp. 246 & 350).

By the same order, the court approved all actions of

the Kehabilitator during the proceedings (Tr. p. 349,

Ex. 65).

The plaintiff testified that he was willing to re-

tain his stock in defendant and go along with the

Becker management of defendant (Tr. p. 349, 252),

later he wanted the Becker Group to buy him out ( Tr.

pp. 246-247
)

, and then he made his first demand upon
defendant in August 1958, to return his investment

(Tr. p. 252). Plaintiff voted his stock at a special

stockholder's meeting of defendant in November,

1957 (Tr. p. 253). In late 1957, and before the plain-

tiff made any demands for return of his money, the
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Becker Group invested an additional $250,000.00 in

the defendant, for which they took contribution certi-

ficates (Tr. pp. 129-130, 251, 253, Ex. 34).

The relationship between defendant and plain-

tiff's agency company was continued until June, 1959,

when it was terminated by plaintiff's agency (Tr.

137 & 142 ) , after many threats of a law suit by plain-

tiff (Tr. p. 360).

There are no allegations in this case, nor could

there be any, that any of the investors who invested

in the rehabilitation of this defendant company, in

the amount of approximately $750,000.00, were any-

thing but completely innocent investors. Indeed the

plaintiff, who took on the role of President and Chair-

man of the Board of defendant, and thereby had a

duty to investigate and know the condition of defend-

ant is perhaps the least innocent of any of these vari-

ous investors. Even after he had made some claims

of being defrauded, he signed his own stock certifi-

cate and those of other members of his group, which

other members invested about one hundred thousand

dollars.

The broad picture of this lawsuit from an equity

standpoint, is the picture of one person who invested

$50,000.00 of a group of people who invested about
$750,000.00, asking to get his whole investment re-

turned to him at the expense of numerous other com-

pletely innocent investors, some of whom relied to

some extent on him in making their investment, and
which person, without any objection, allowed the

court to enter an order approving the acts of the Re-

habilitator.
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Under all the facts and circumstances, the trial

court decided that if there was any fraud or wrong-

doing, the plaintiff was a party to it (Tr. pp. 381 &

383).

The trial court's findings, supported by substant-

ial evidence, and not appearing to be plainly er-

roneous, must stand on appeal.

Wight y. Chandler, (CCA Wyo.) 264 F. 2d. 249.

Arn y. Dunnett (CCA Okla.). 93 F. 2d. 634, Cert.

den 58S. Ct. 1046; 304 U. S. 577, 82 L. Ed. 1540.

Findings of fact b}^ trial judge on conflicting evi-

dence are entitled to great weight.

Nenkom v. North Butte Min. Co. (CCA Mont.)
84 F. 2d. 101.

Hedrick v. Perry (CCANM) 102 F. 2d. 802.

Findings of fact made in an equity case are pre-

sumptively correct and will not be disturbed un-

less a serious mistake has been made in consider-

ation of the evidence.

Hedrick v. Perry, (CCANM) 102 F. 2d. 802.

Chisholm v. House, (CCA Okla.) 183 F. 2d. 698.

Ruth V. Climax Molybdenum Co. (CCA Colo.) 93
F. 2d. 699.

III.

Plaintiff is barred from bringing his action in

fraud against the company arising out of the alleged

misrepresentations of Mr. ^Vlbertson and Mr. Chap-

man, since these acts and things were done as part of,

in fact the actual heart of, the rehabilitation proceed-

ing. The specific acts and things done were approved

by the Idaho District Court in its' order terminating
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the rehabilitation. Plaintiff had notice of hearing on
this matter, he had employed counsel to represent his

interests, made no objection at the time of the entry

of the order, has made no attempt to reopen the pro-

ceedings nor to ask the Idaho District Court to re-

consider its' decision, has taken no appeal, and the

order is final. It is difficult to imagine a more clear

case of a collateral attack on the judgment of a State

court. It is not only hornbook law that this cannot be

done, but the only authorities bearing on the validity

of orders in rehabilitation are unanimous in holding

that the judgment cannot thus be collaterally at-

tacked.

This very court in its' recent decision in the case

of Liberty National Insurance Co. v. Reinsurance

Agency, Inc., (C. C. A. Ida.)) 307 F. 2d. 164, con-

cerning this selfsame rehabilitation proceeding, held

that said judgment of the state court approving the

actions of the state appointed rehabilitator, who had
cancelled an agency contract between the parties,

was binding upon the parties and that the Reinsur-

ance Agnecy, Inc. had no right to question the valid-

ity of such cancellation in the federal court.

This court said therein

:

"The Idaho State Court's authority respecting
the subject of this litigation including the ques-

tion whether or not the commission contract of

September 1, 1955 should be cancelled is prior

and paramount to this Court's authority touch-

ing the same subject. Hutchins v. Pac. Mut. Life

Ins. Co., 9 Cir., 97 F. 2d. 58, (>0, and cases there
cited."

"To determine in the present action appellee's re-
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quested relief based on its repudiation of tlie

State Court's approval of cancellation of the Sep-

tember 1, 1955 contract is re-decide in a federal

court not appellee to the State Court what was
previously decided by the Idaho State Court

when it had unquestioned jurisdiction in the re-

habilitation proceeding. In that proceeding on
that question of cancellation, appellee was if it

wished privileged to have a hearing, as expressly
proWded in the Idaho State Insurance Code."

"Under a well-known legal principal appellee is

supposed to have known that law and to have
contracted with it in mind."

u* * * t- Appellee, however, did not seek a hearing
in that State Court proceeding, took no court ac-

tion therein, and the cancellation of the contract

became final as to appellant and appellee with
the approval of such cancellation by the State
Court's judgment and order. Appellee, as well

as appellant, if aggrieved, could and should have
in that proceeding laid the foundation for proper
appellate review."

IV.

The essential elements of an action for fraud and

deceit are not present here. The essential elements

required to sustain an action for fraud consist of an

untrue representation or statement of past or exist-

ing material fact, which representation or statements

made with speaker's knowledge of its' falsity or ig-

norance of its' truth and his intention that recipient

will act thereon, recipient's ignorance of the untruth

and his right to rely and reliance thereon to his dam-

age.
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Weitzel v. Jukich, 73 Ida. 301, 251 P. 2d. 542
23 Am. Jiir. 773, Sec. 20.

The alleged representations that the defendant

would furnish green cards, excess limits and expand-

ed coverage to other countries could not amount to

misrepresentations of fact, even if made. Such state-

ments at best were promissory in nature and con-

cerned matters that were not within the power or con-

trol of the persons allegedly making the promises.

It is a general rule that fraud cannot be predicated

upon statements which are promissory in nature

when made and relate to future actions or conduct,

upon the mere failure to perform a promise or upon
failure to fulfill an agreement to do something at a

future time or to make good subsequent conditions

which have been assured, since non-performance alone

has frequently been held to not even constitute evi-

dence of fraud.

23 Am. Jur. Sec. 38, pp. 799-801.

It is true that a fraud may be predicated upon

a promise made without the intention to perform,

but this cannot be proved merely by proving a prom-

ise and a failure to perform.

The evidence clearly discloses that the plaintiff

did not, in fact, rely on any representations made by

Mr. Albertson or Mr. Chapman, whether true or false,

that any representations they may have made as to

defendant's financial condition were expressed and

understood as nothing more than honest statements

of opinion, based upon reasonable grounds and that

the plaintfif wasn't induced by them to forbear in-

quiry as to their truth but rather was encouraged to

investigate for himself and did.
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It is a fundamental principal of the law of fraud,

regardless of the form of relief sought, that in order

to secure redress, the representee must have relied u])-

on the statement or representation as an inducement

to his action or injurious change of position. More-

over, the representation must be the proximate cause

of such action or change of position, i. e., it must have

been acted on in the manner contemplated by the par-

ty making it or else in some manner reasonably prob-

able.

Nelson v. Hoff, 70 Ida. 354, 218 P. 2d. 345
23 Am. Jur., Sec. 141, p. 939, et seq.

In any fraud case, in order to secure relief, the

complaining party must honestly confide in the rep-

resentation or, as has been said, must reasonably

believe them to be true. The law will not permit one

to predicate damage upon statements which he does

not believe to be true. A party has no right to rely

upon alleged misrepresentations where he is aware
of the falsity thereof or has reason to doubt the truth

thereof.

23 Am. Jur., Sec. 146, p. 951.

A representation Avhich is an honest expression
of opinion, based upon reasonable grounds, and
which is expressed and understood as nothing
more than an opinion, cannot be made the basis
of actionable fraud.

Barron v. Koenig, 80 Ida. 28, 324 P. 2d. 388.

V.

The evidence shows, that even though the plain-
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tiff admits to receivino^ knowledge on or about Feb-

ruary 1, 1957, that his money had been turned over to

the defendant, which fact he claims to be a fraud up-

on him, he thereafter, without voicing any such claim,

continued as President and a director of defendant,

issued the stock certificates to himself and others,

continued his agency at the expense of defendant,

solicited the large investment of funds by the Becker

Group, failed to intervene in the state court hearing

ending the rehabilitation and voted his stock, among
other things. Plaintiff has by such action and con-

duct waived any right he may have had to sue for

damages or rescind.

The principle is well settled that a person de-

frauded in a transaction may, by conduct inconsistent

with an intention to sue for damages for fraud, waive

the right to sue. Likewise, one who, uninfluenced by
the fraud, deals with the property as his own after

having fully discovered that fraud has been practiced

upon him in the contract or transaction by or through

which he acquired the property, thereby waives his

right to rescind.

24 Am. Jur. Sec. 209-210, pp. 34-37.

VI.

It is a general rule of law that if a party intends

to rescind a contract, he must return the considera-

tion received therefor and put the parties back in

their former position as nearly as possible. During

the period from January, 1957, when plaintiff made
his investment, to the time the agency contract was

terminated, defendant lost over t\\ice the amount of

money that plaintiff is now suing for on account of
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plaintiff's agency business in Germany, which busi-

ness the defendant would have discontinued except

for plaintiff's purchase of defendant's stock. The de-

fendant can only be returned to the status quo by
the payment of a substantial amount of money to it.

A party seeking to rescind a stock subscription

for fraud of the corporation's agents, must res-

cind it as a whole and if he has received any-
thing under it, he must return what he has re-

ceived or offer to return it.

Gordon v. Ralston, (Ore.) 62 P. 2d. 1328.

ARGUMENT ON CROSS-APPEAL

I.

The corporate entity in this case should be dis-

regarded. There have been too many cases and

too many articles and treaties written on this sub-

ject to cover them all. The subject in general is cov-

ered in 1 Fletcher Cyclopedia of Corporations, Sec.

41, p. 134 et seq. Fletcher states the general rule that

''Notwithstanding the lack of agreement on these

points, practically all authorities agree that under

some circumstances in a particular case, the corpora-

tion may be disregarded as an intermediate between

the ultimate person or persons or corporation and the

adverse party; and should be disregarded in the in-

terest of justice in such cases as fraud, contravention

of law or contract, public wrong, or to work out the

equities among members of the corporation internal-

ly and involving no rights of the public or third per-

sons. There is a growing tendency of courts to do

so." 1 Fletcher Cyclopedia Corporations 134. "An-

other rule is that, when the corporation is the mere



33

alter ego, or business conduit of a person, it may be

disregarded." 1 Fletcher Cyclopedia Corporations,

Idaho recognizes this rule. See Metz v. Haiv-

kins, 64 Idaho, 386, 133 P. 2d. 721. In this case the de-

fendant looked to the plaintiff as an individual to

carry on its business in Germany. He was its agent,

although he operated technically through a corporate

setup. He was the one who was originally bonded

and not the corporation. The doctrine is particularly

applicable where the subject matter in controversy

involves the corporation as well as the indi\idual.

In this case the plaintiff put up the money primarily

for the purpose of saving the business of the corpora-

tion. In fact, he put up the money from the funds be-

longing to the corporation and he was thus, in fact,

acting for the corporation when he made the invest-

ment and not acting for himself personally. He took

advantage of his control over the corporation to ac-

cumulate $50,000.00 or more in premiums due to pro-

vide himself with an offset on his personal claim

against the company. He went through the foi*mality

of attaching these funds, but never carried through

to the point of answering the ^YY\i of attachment, al-

though it was long past due. He and he alone had

been responsible for the corporatioi) failing and re-

fusing to make an accounting for the premiums that

have been collected, until the time the pre-trial order

was entered herein when the plaintiff acknowledged

that the Transatlantic Company was indebted to de-

fendant in the amount of $49,297.58 for unremitted

premiums. These premiums were collected on behalf

of the Liberty National Insurance Company and un-

der the agency agreement were the absolute property

of the defendant. He was responsible for converting
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these funds to his own use. For him to hide behind the

separate entity of the corporation under such circum-

stances would, in fact, permit and aid and abet the

misappropriation of the funds of the Liberty Nation-

al Insurance Company.

It appears that in this case there should be no

question in anyone's mind that Mr. Lange was the re-

sponsible agent for the Liberty National Insurance

Company to see that the money that was collected

in Germany as funds of the Liberty National Insur-

ance Company were not diverted to some other chan-

nel.

The facts and circumstances of this case make
applicable the rule announced by the Idaho Supreme
Court in the case of Metz v. Hawkins, supra, wherein

it held

:

A corporate entity may be disregarded when it

is shown that there is such a unity of interest

and ownership that individuality of corporation
and stockholders, officers or directors has ceased,

and that observance of the fiction of separate ex-

istence would sanction a fraud or promote an in-

justice.

CONCLUSION
This defendant submits that the judgment of

the trial court in determining that the plaintiff is not

entitled on any legal or equitable ground whatever

to rescind his stock subscription and that his action

must be dismissed is amply supported by substantial

and convincing evidence and that therefore the same
must be sustained by this appellate court. Addition-

ally, said decision is entitled to be sustained on the

basis of any or all of the affirmative defenses pre-
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sented, and, in particular on the res adjudicata prin-

ciple adhered to by this court in connection with this

very rehabilitation procee<lino- in its very recent de-

cision in Liberty National Insurance Co. v. Reinsur-

ance Agency, Inc. (C. C. A. Ida.) 307 F. 2d. 164.

The defendant further submits, however, that

equity demands that the defendant recover from the

plaintiff, as the alter ego of Transatlantic Casualty

Underwriters, Inc., the admittedly mthheld premium
monies in the amount of $49,297.58, the same being

by the agency agreement the absolute property of

the defendant and tanamount to trust funds in the

hands of plaintiff's said agency company. Any de-

mands of Transatlantic Company thereagainst can

be and should now be the subject of an independent

action for that purpose, and should not preclude ulti-

mate and complete justice between these parties on

the issues presented herein.

IT IS, THEREFORE, RESPECTFULLY SUB-
MITTED, that the considered judgment of the lower

court be sustained in favor of this defendant on the

claim of the plaintiff and that it be reversed to favor

the claim of this defendant against the plaintiff.

Respectfully submitted,

McNAUGHTON & SANDERSON.
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Coeur d'Alene, Idaho.
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